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1.0 Introduction 

The Uganda Law Reform Commission (Commission) with support from the 

Justice Law and Order Sector (JLOS) is undertaking a study to review the 

Criminal Procedure Code Act, Cap.116 with the view of improving the 

implementation of the Criminal Procedure Code Act and aligning the Act with 

developing trends and international standards so as to enhance access to justice 

by the public and facilitate fair and speedy procedures of the criminal justice 

system.  

1.1 Background and Context   

The law of criminal procedure lays down the machinery by which suspects are 

brought to court, tried and if found guilty, punished. Criminal procedure can 

also be defined as the means by which criminal law is enforced and involves the 

balancing of the liberty of the citizen against the interests of the community as a 

whole. The scope of criminal procedure extends over a wide perimeter from 

prevention and investigation of crime to prosecution and punishment of the 

offender.1  

In Uganda, implementation of Criminal Procedure Code Act is done by various 

government agencies including the Office of the Directorate of Public 

Prosecutions (ODPP), the Judiciary, the Uganda Police Force, and the Uganda 

Prisons Services.  

Before the advent of colonialism there were established systems of criminal 

justice. In some societies, such as Buganda, Bunyoro and Toro there existed a 

well-ordered system of courts with judges and court orderlies. Offensive 

conduct was prohibited by the customs of the people and common forms of 

punishment were execution, corporal punishment, banishment, fines and 
                                                 
1 Odoki, Benjamin Justice: A Guide to Criminal Procedure in Uganda, 1990. 
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payment of compensation. Tribal chiefs followed customs and norms within 

their communities to administer criminal justice in tribal courts.  

English law was introduced in Uganda through the 1902 Order in Council. The 

Order established the High Court of Uganda and subordinate courts which were 

mandated to exercise their jurisdiction according to local ordinances and in 

conformity with the civil procedure and the criminal procedures. In effecting the 

Order in Council, the courts were to apply the doctrine of equity.2  

With the introduction of the English criminal law, the African procedures were 

replaced by foreign procedures and forms of punishment contained in statutes. 

The modern criminal justice system sharply contrasted with the African system 

because its main aim was to protect the public at large as opposed to the 

criminal law in pre-colonial Africa whose focus was the vindication of the 

victim.3  

The modern criminal justice system provides for strict allocation of jurisdiction 

based geographical location such that the tribal courts that were closest to the 

people could no longer handle certain cases. This historical fact continues to 

pervade the formal criminal justice system and has implications for access to 

justice for a majority of the population.4 Generally formal courts are less 

accessible than the traditional courts because of their technical nature and 

distribution. This is exacerbated by the fact that the majority of the population 

are illiterate and cannot afford the formal justice process.5 

The above historical background makes a case for reviewing the Criminal 

Procedure Code Act in order to address the problems arising from the legal 

transplant of values and criminal justice systems. Although there have been 
                                                 
2 As sited in section 14 of the Judicature Act, Cap. 13 
3 Odoki, Benjamin Justice: A Guide to Criminal Procedure in Uganda, 1990. 
4 ibid 
5 ibid 
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some specific reforms on various substantive and procedural aspects of the law, 

there has not been a systematic and comprehensive review towards reforms that 

should respond to the current national and international context.  

1.2 Statement of the problem 

Since its enactment in January 1950, the Criminal Procedure Code Act has not 

been reviewed or amended despite the outcry of injustices during the criminal 

trial process which may be attributed to the limited knowledge of the criminal 

trial process by both members of the general public and sections of the law 

enforcement sector.  

There is a general failure by the actors involved, to observe rights that accrue to 

accused persons during the criminal trial process. Law enforcement officers do 

not always observe the rights of accused persons as enumerated in the 

Constitution, including the right to protection of personal liberty and the right to 

a fair hearing.  

Several jurisdictions have adopted practices to improve the criminal trial 

process on the basis of among other things socio-economic and technological 

developments and international standards. Some of these include the use of the 

jury system, pre trial disclosure, plea bargaining and charge reduction which are 

not provided for in our law and should be considered for adoption in our law.   
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1.3 Objectives of the Study 

1.3.1 Overall objective 

The overall objective of this study is to review and propose amendments to 

reform the Criminal Procedure Code Act, Cap. 116. 

1.3.2 Specific objectives 

The specific objectives of the study are to: 

(a) review  the Criminal Procedure Code Act to identify any gaps in the law; 

(b) carry out a comparative studyof criminal procedures of other 

jurisdictions;  

(c) to harmonise the Act with basic regional and international standards; 

(d) make proposals for the  reform of  criminal procedures in Uganda. 

1.4 Justification for this study 

In the past Uganda’s criminal justice system is characterised by abuse of human 

rights, absence of rule of law and lack of separation of powers among others;6 

this has been a hindrance to the effective administration of justice. It is therefore 

imperative to ensure that criminal procedure reflects the principles of good 

governance including adherence to the rule of law by reviewing outdated 

provisions, studying the cause of long delays and case backlog in the criminal 

justice system. 

Uganda is a signatory to various regional and international instruments that 

Uganda is obliged to conform to. international human rights standards and 

criminal justice practices.7 Review of Criminal Procedure Code Act is one of 

                                                 
6 Human Rights Watch Report 2007. 
7 The African Charter on Human and Peoples’ Rights 1981(ACHPR) Article 7 (1) 
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the strategies to domesticate the provisions of these international instruments in 

Uganda’s criminal justice system. 

1.5 Scope of the study 

The study will cover the following -: 

a) the provisions of the Act; 

b) provisions of other related laws such as the Evidence Act, Cap.6, the 

Trial on Indictment Act, Cap. 23 and the Magistrates Courts Act, Cap .16; 

c) review of legislation from other jurisdictions 

d) review of relevant regional and international instruments. 

e) Address archaic language used in the provisions of the Act. 

1.6 Methodology  

The study will apply both qualitative and quantitative research approaches.  

The qualitative method will be used because it is participatory in nature, 

provides detailed description and interpretation of information, it easily enlists 

views, opinions, attitudes and experiences of stakeholders.  

Qualitative techniques for data collection will include; literature 

review/documentary review, in-depth interviews, holding technical working 

group meetings, benchmarking exercise, feedback and consensus building 

workshop with various key stakeholders.  

Quantitative method: will be used to collect and generate statistical facts and 

figures.  

Literature review: This entails a review of relevant literature relating to the 

subject under study including leading texts, policy documents, reports, position 

papers, minutes of meetings and workshop documents and comparative analysis 
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of legislation of selected jurisdictions.  This will be done to assist the 

Commission get to the depth of the problems with Uganda’s criminal procedure 

in order to come up with appropriate recommendations. 

Technical working group: The Commission will work with a technical 

working group that is expected to provide guidance during the study and 

provide technical expertise required for accomplishment of the objectives of the 

study and throughout the review process.  The technical working group will 

comprise of key stakeholders who in their day to day business handle matters 

related to criminal procedures. The task of the group will include participation 

in the review of the issues and consultation paper and making input on draft 

reports and the draft Bill.  

The Technical working group will include representatives from-: 

1. Ministry of Justice and Constitution Affairs (First Parliamentary Counsel) 

(1 person) 

2. Office of the Director of Public Prosecutions (2 persons) 

3. Judiciary( High Court Criminal Division, Buganda Road Magistrates 

Court)(2 people) 

4. Uganda Police Force (Legal Department)(2 people); 

5. Uganda Prisons services (1 person);  

6. Uganda Human Rights Commission (1 person); 

7. Inspectorate of Government (1 person); 

8. Uganda Revenue Authority (1 person);  

9. Uganda Law Society (1 person); 

10. Legal practitioners (1 person); 

11. School of Law, Makerere University (1 person); 

12. Law Development Centre (1 Person) and  
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13. Civil Society Organisations (Public Defender’s Association, Law 

Development Centre Legal Aid Clinic) (1 person each). 

Preliminary Consultations: Preliminary consultations will be conducted with 

purposively selected policy makers and implementers including representatives 

from civil society organizations as well as professional bodies like the Uganda 

Law Society. This is intended to explore further into this area and gain a deeper 

understanding of issues for review in the Criminal Procedure Code Act.  

Benchmarking Exercise: The comparative study will be carried out in a 

country with a sound criminal justice system and procedures from which 

Uganda can draw best and next practices that will suit the socio economic 

circumstances in Uganda. 

 

Duration of the Project: The completion of the study is projected for the end 

of FY 2017/2018. 

1.7 Expected Output 

The expected output of the study include-: 

a) Issues Paper, 

b) Comparative study report, 

c) Study report;  

d) Consultation paper and 

e) Draft amendment Bill  
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CHAPTER TWO  

2.0   INTRODUCTION 

This part provides an in-depth analysis of the issues under review. The analysis 

is based on literature reviewed.  

2.1 PROTECTION FROM ARBITRARY DETENTION  

All human beings have the right to enjoy respect for their liberty and security. 

This is because without an efficient guarantee of the liberty and security of the 

human person, the protection of other individual rights becomes increasingly 

vulnerable and often illusory. Yet, as is evidenced by the work of the 

international monitoring organs, arrests and detentions without reasonable 

cause, and without there being any effective legal remedies available to the 

victims concerned, are commonplace.8 In the course of such arbitrary and 

unlawful deprivations of liberty, the detainees are frequently also deprived of 

access both to lawyers and to their own families, and also subjected to torture 

and other forms of ill-treatment.9 

With regard to the meaning of the words “arbitrary arrest”, the Human Rights 

Committee has explained that “‘arbitrariness’ is not to be equated with ‘against 

the law’, but must be interpreted more broadly to include elements of 

inappropriateness, injustice, lack of predictability and due process of law. This 

means that remand in custody pursuant to lawful arrest must not only be lawful 

but reasonable and necessary in all the circumstances, for example, to prevent 

flight, interference with evidence or the recurrence of crime”. 10 

                                                 
8 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and 
Lawyers, pg. 161 
9 UN doc. E/CN.4/1999/63, Report of the Working Group on Arbitrary Detention. 
10 Communication No. 458/1991, A. W. Mukong v. Cameroon (Views adopted on 21 July 1994), in UN 
doc. GAOR, A/49/40 (vol. II), p. 181, para. 9.8; 
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The Criminal Procedure Code Act provides that where any person is detained in 

custody without a warrant for an offence other than murder, treason or rape, he 

shall be brought before a Magistrate’s court within twenty-four hours after he or 

she was taken into custody.11  This is an important safeguard against arbitrary 

detention at this stage and the police are obliged to bring the person arrested 

promptly before court. The Court before whom the detainee is brought has the 

power to release him or her on court bond or bail if all the necessary legal 

requirements are fulfilled. 

Article 23 (4) of the Constitution of the Republic of Uganda provides that: A 

person arrested or detained:  

(a) for the purpose of bringing him or her before a court in execution of an 

order of a court; or  

(b) upon reasonable suspicion of his or her having committed or being 

about to  commit a criminal offence under the laws of Uganda, Shall, if 

not earlier released, be brought to court as soon as possible but in case 

not later than forty-eight hours from the time of his or her arrest.  

The constitutional right to be brought to court within 48 hours is subject to 

limitations under the Police Act. Section 25 of the Police Act provides that a 

police officer on arresting a suspect without a warrant shall produce the suspect 

so arrested before a magistrate court within forty eight hours unless released on 

bond.  

Sub section (2) further provides that subsection (1) shall not apply to a person 

who is arrested in one police area and is not to be questioned within the area in 

which he or she was arrested until he or she is transferred to the area where the 

offence was committed within seven days. 

                                                 
11 Section 17, Cap. 116 
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The constitutionality of the above provision has come to test and was overruled 

in the constitutional case of Foundation for Human Rights Initiative V 

Attorney General12  the Constitutional Court unanimously held that section 25 

(2) of the Police Act contravenes Article 23 (4) of the constitution because it 

provides for longer period before an accused person is produced in court hence 

it is null and void.  The court reasoned that the power given to the police to 

detain a suspect for a longer period than that provided under Article 23 (4) was 

unconstitutional.   

In England it is possible to hold a suspect for a serious offence, on the authority 

of senior police officers, for up to 36 hours. Any further detention must be 

authorized by the courts.13 

In Canada, any detainee must be brought before a judicial official without 

unreasonable delay within 24 hours. If a judicial official is not available within 

that period, the detainee must be brought before him “as soon as possible”.     

In Germany the police “may not hold anybody on their own authority longer 

than the end of the day after the arrest”14.  

Some countries allow only senior officers to authorize longer periods of 

custody, with the intention of enabling suspects of serious crimes to be detained 

longer than petty offenders.  In the United States, for example, the fourth 

Amendment requires an ex parte judicial review of probable cause before or 

“promptly” after any warrantless arrest. Prompt review is interpreted as 

meaning no longer than 48 hours after the arrest, without exceptions. 

                                                 
12 Constitutional Petition No. 20 of 2006 
13 See section 42 Police and Criminal Evidence Act 1984 
14 Article 104 (2) of the Basic Law of Germany 
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Other jurisdictions however, the maximum period for which someone can be 

detained in police custody is longer than the international standard of 24 to 48 

hours.  

For example in Spain and Morocco suspects may be held for up to 72 hours, in 

Tunisia a suspect may remain under custody for up to four days; the District 

Attorney can extend that period for a total of up to six days.  

The fundamental importance of this safeguard against arbitrary detention is 

underlined by the fact that it has been incorporated in international human 

instruments such as the International Covenant on Civil and Political Rights 

(ICCPR),15 the American Convention on Human Rights16 and the European 

Convention on Human Rights (ECHR).17  

The African Commission on Human and People’s Rights has recognized in its 

Resolution on the Rights to Recourse Procedure and a Fair Trial that the 

obligation is an integral part of the right to a fair trial guaranteed by Article 7 of 

the Charter. 

In Uganda, the 48-hour mandatory period within which a suspect should be 

produced in court has frequently been exceeded even though as earlier stated the 

Criminal Procedure Code Act18 provides that a police officer in charge of a 

police station, to which a person is brought may bring the person before a 

magistrates court within 24 hours unless the offence is of a serious nature.   

Detention for the wrong reasons, in the wrong places for longer periods than 

mandated by law all amount to arbitrary detention. 93% of respondents in a 

                                                 
15 Article 9 (3) 
16 Article 7 (5) 
17 Article 5 (3) 
18 Section 17, Criminal Procedure Code Cap. 116 
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baseline survey carried out by ACTV in both police stations and prisons stated 

that they had been kept in detention longer than the mandated 48 hours19 

Issues for consideration 

1) Whether the Act should be amended to incorporate the 48 hour rule 

as provided for in the Constitution? 

2) Whether the Act should provide for designated officers to authorize 

longer periods in custody, with the intention of enabling suspects of 

serious crimes to be detained longer to facilitate investigation? 

 

2.2 SEARCH OF PERSON ARRESTED   

The Criminal Procedure Code Act provides that a police officer may search any 

person who has been arrested and may take possession of anything found on the 

person which might reasonably be used as evidence in any criminal 

proceedings.20 The Act is silent as to the rank of a police officer that can conduct 

a search and seize any item without warrant. Many lowly ranked police officers 

do not know how to do searches and in many instances mishandle the evidence 

rendering it useless in court 

The Criminal Procedure Code (Amendment) (Act No.2) of 2012 of Malaysia21 

under sections 116A, 116B and 116C stipulates that a police officer not below a 

rank of inspector can conduct a search and without warrant and prescribes what 

such police officer can seize. 

                                                 
19 Universal Periodic Review (UPR) for Uganda Joint NGO Submission by; African Centre for 
Treatment and Rehabilitation of Torture Victims,Kumi Human Rights Initiative, Human Rights 
Centre Uganda, Peace and Security Institute of Africa, Foundations for Human Rights Initiative, 
Uganda Media Development Foundation and Life Concern - Zombo 
20 Section 6, Criminal Procedure Code Cap. 116 
21www.federalgazette.agc.gov.my/.../20161223_A1521_BI_WJW007335%20BI.pdf accessed 2/5/2017 

http://www.federalgazette.agc.gov.my/.../20161223_A1521_BI_WJW007335%20BI.pdf
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Issues for consideration 

 

1) Whether the act should be amended to provide for minimum rank of 

a police officer that can conduct search and seizure without warrant? 

 

2.3 MEDICAL EXAMINATION OF ARRESTED PERSONS 

The Criminal Procedure Code Act Cap. 116 does not require the medical 

examination of the arrested persons and the manner it should be conducted. This 

adversely affects prosecution of cases where such medical examination is 

crucial. Most criminal cases are lost in courts of law simply because crucial 

preliminary steps were not taken or were mishandled by the relevant authorities.  

Medical examination of suspects at the time of arrests is important. The Court 

of Appeal in Kiiza Samuel V Uganda22 faced with determining the age of the 

appellant at the time of commission of the offence stated that the age and mental 

status of every accused person at the time the alleged offence was committed is 

necessary because the age and or mental status of an accused at the time of the 

commission of the offence have a vital bearing on the whole trial, including the 

conviction and or sentencing process.” 

Issue for consideration 

1) Whether the Act should be amended to provide for mandatory 

medical examination of an accused person? 

 

 

                                                 
22 Cr. Appeal No. 0102 of 2008 
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2.4   IDENTIFICATION OF SUSPECTS  

An identification parade is a group of persons including one suspected of having 

committed a crime assembled for the purpose of discovering whether a witness 

can identify the suspect. Identification parades are normally conducted by the 

police during investigations in an attempt to identify the accused or suspect with 

the offence for which he or she is charged or suspected. The purpose of the 

parade is to find out from the witness who claims to have seen the accused or 

suspect at the scene of the crime whether he can identify the accused or suspect 

as the person he or she saw previously at the scene of the crime or actually 

committing the offence. 

The Criminal Procedure Code Act is silent on the procedure for conducting a 

suspect identification parade. Guiding principles on when and how to conduct 

identification parades are discussed in the case of Ssentale v Uganda HC Cri. 

Appeal No. 56 of 1968, in which Sir Udoma, CJ quoted with approval the 

decision of the Court of Appeal for East Africa in the case of R v Mwango s/o 

Manaa23 in which the instruction of identification parade were set. 

The rules are as follows: 

a) That the accused person is always informed that he may have a solicitor 

or friend present when the parade takes place. 

b) That the officer in charge of the case, although he may be present, does 

not carry out the identification. 

c) That the witnesses do not see the accused before the parade. 

d) That the accused is placed among at least eight persons, as far as possible 

of similar age, height, general, appearance and class of life as himself or 

herself. 

                                                 
23 (1936), 3 E.A.C.A. 29 
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e) That the accused is allowed to take any position he chooses, and that he is 

allowed to change his position after each identifying witness has left, if 

he so desires. 

f) Care should be exercised that the witnesses are not allowed to 

communicate with each other after they have been to the parade. 

g) Exclude every person who has no business there. 

h) Make a careful note of after each witness leaves the parade, recording 

whether the witness identifies or other circumstances. 

i) If the witness desires to see the accused walk, hear him speak, see him 

with his or her hat on or off, see that this is done. As precautionary 

measure it is suggested that the whole parade be asked to do this. 

j) See that the witness touches the person he identifies. 

k) At the termination of the parade or during the parade ask the accused if he 

is satisfied that the parade is being conducted in a fair manner and make 

note of his reply. 

l) In introducing the witness tell him that he will see a group of people who 

may or may not contain the suspected person. Don’t say, “pick out 

somebody”, or influence him in any way whatsoever. 

m) Act with scrupulous fairness, otherwise the value of the identification as 

evidence will depreciate considerably. 

The Court of Appeal in the case of Ssenoga Jafari V Uganda24 stated that in 

carrying out the parade, the rules in Sentale V Uganda must be observed as 

much as possible depending on the circumstances of the case. However, 

failure to observe one or two of them does not render the identification a 

nullity” 

                                                 
24 Crim Appl No. 34 2005 
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There are a number of countries that provide the procedure for identification of 

suspects in their Criminal Procedure laws such countries include South Africa 25 

and United Kingdom.26 

Issue for Consideration 

1) Whether the Act should be amended to provide for identification of 

witnesses and how it should be done? 

 

CONCLUSION: 

The need to amend the Criminal Procedure Code Act is more important than 

ever before, the Act commenced on the 15th day of June 1950; 45 years before 

promulgation of the 1995 Constitution of Uganda. Several jurisdictions have 

adopted practices to improve the criminal trial process on the basis of 

modernisation and international human rights standards. These emerging issues 

and best practices need to be reflected or adopted in Uganda’s criminal trial 

process. This is further buttressed by the United Kingdom (UK) from which our 

present Act was made that has made several amendments to their law in 

changing times.  

 

 

 

 

                                                 
25 section 37 (1) (b) of the Criminal Procedure Act No. 51 of 1977  
26 Section 54 A of the Police and Criminal Evidence Act 1984 Cap.60, 
http://www.legislation.gov.uk/ukpga/1984/60/contents#top accessed 10/05/2017 

http://www.legislation.gov.uk/ukpga/1984/60/contents#top
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